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CASES, REGULATIONS AND STATUTES
ANIMALS
HORSES.  The plaintiff was injured while riding a horse dur-
ing riding lessons and the plaintiff's horse was frightened by a
loose pony in the riding ring. The court held that an agreement
signed by the 14 year old plaintiff waiving all claims against the
riding school for injuries suffered during the lessons was a void-
able contract repudiated by the filing of the personal injury action.
The defendant had requested, but was refused, a jury instruction on
the defense that the injury resulted from a non-negligent accident
of the pony becoming loose.  The court held that the defendant had
produced sufficient evidence to require the jury instruction on the
defense of non-negligent accident and that the jury instruction on
general negligence did not sufficiently cover the principles of the
defense of accident.  Smoky, Inc. v. McCray, 396 S.E.2d
794 (Ga. Ct. App. 1990).
BANKRUPTCY
  GENERAL  
CORE PROCEEDING.  The Chapter 11 debtor had filed an
action against the Michigan Department of Agriculture in the
Michigan Claims Court for breach of contract and tort resulting
from the state's failure to compensate the debtor for the destruction
of sheep infected with scrapie.  The state had counterclaimed for
fraud by the debtor.  The court held that the bankruptcy court
should abstain from including the action in the bankruptcy pro-
ceedings because the action did not involve a claim against the
bankruptcy estate, the state court was more knowledgeable about
the subject of the action, the state action was sufficiently timely,
and the state action already had significant procedural history.  In
re  Marshall, 118 B.R. 954 (W.D. Mich. 1990).
DISCHARGE.  The debtor had financed a cattle operation with
loans from the creditor who received a security interest in the
debtor's cattle.  Several loans were consolidated into one and the
debtor gave the creditor a financial statement which was almost a
year old.  The debtor later sold the cattle and failed to remit all of
the proceeds to the creditor.  The creditor petitioned in the
bankruptcy case for nondischargeability of its judgment on the
loan under Sections 523(a)(2)(B) (false financial statement) and
523(a)(6) (willful and malicious injury).  The court held that the
creditor did not reasonably rely on the financial statement because
the statement was too old and the creditor failed to verify the
statement.  The court also held that the judgment was not dis-
chargeable because the sale of the cattle collateral was a willful and
malicious injury to the secured creditor.  In re Ogden, 1 1 9
B.R. 277 (Bankr. M.D. Fla. 1990).
EXEMPTIONS.  The debtors were brothers who jointly operated
a farm and the operation was held by the court to be a partnership.
The court held that the debtors could not claim exemptions for
farm equipment which was partnership property.  The court also
held that one debtor could avoid liens against exempt farm equip-
ment as tools of the trade because the debtor intended to resume
farming and had not farmed in the past two years only because of
financial troubles.  The debtor's spouse was not allowed to avoid
liens against exempt farm equipment as tools of the trade because
the spouse did not participate in the operation of the farm.  The
other brother was not allowed to avoid liens against exempt farm
equipment as tools of the trade because the brother had not farmed
for two years and presented no evidence of intent to resume farm-
ing.  In re  Indvik, 118 B.R. 993 (Bankr. N.D. Iowa
1990) .
A Chapter 7 debtor was not denied a homestead exemption where
the debtor had filed false and fraudulent bankruptcy asset schedules.
In re Hayes, 119 B.R. 86 (Bankr. E.D. Va. 1990).
The debtor operated a retail automotive parts business at two
locations in the same city.  The court held that the debtor was
entitled a business homestead exemption only as to one of the
businesses under Tex. Const. art. XVI, § 51.  In re Webb, 1 1 9
B.R. 114 (Bankr. N.D. Tex. 1990).
The debtor's interest in an ERISA qualified retirement plan was a
spendthrift trust under ERISA and not included in estate property.
Alternatively, the court held that even if the debtor's interest in the
plan was estate property, the property was exempt under ERISA as
a federal nonbankruptcy law exemption.  In re  Majul, 1 1 9
B.R. 118 (W.D. Tex. 1990).
The debtor's interest in a ERISA qualified retirement plan was
bankruptcy estate property, was not entitled to an Oklahoma
exemption because the exemption was pre-empted by ERISA, and
was not entitled to an exemption under ERISA.  In re  Smi th ,
119 B.R. 262 (Bankr. E.D. Okla. 1990).
The debtor's interest in a ERISA qualified retirement plan was
bankruptcy estate property, was not entitled to an Florida exemp-
tion because the exemption was pre-empted by ERISA, and was
not entitled to an exemption under ERISA.  In re  Martin, 1 1 9
B.R. 297 (Bankr. M.D. Fla. 1990).
RIGHT TO JURY TRIAL.  The trustee filed actions against
several parties for recovery of preferences and fraudulent con-
veyances.  The court held that the parties who have filed claims
against the estate were not entitled to jury trials on these issues
but those parties which had not filed claims were entitled to jury
trials.  The jury trials were moved to the District Court.  Drewes
v. Zip Feed Mills, Inc., 119 B.R. 197 (Bankr. D .
N.D. 1990).
  CHAPTER 11
AUTOMATIC STAY.  The Chapter 11 debtors owned a grain
farm which secured a loan exceeding the value of the property.
The secured creditor requested termination of the automatic stay in
order to proceed with a foreclosure sale stayed by the Chapter 11
bankruptcy case, arguing that because of the absolute priority rule,
the debtors could not propose a successful reorganization.  Under
the absolute priority rule, if the debtors retained any farm land, the
debtors' plan could not be confirmed unless the debtors contributed
a significant amount to the farm operation, because unsecured
creditors would not receive the amount of their claims.  The court
held that the automatic stay should be terminated because the
debtors' only contribution to the farming operation would come
from unspecified contributions from unspecified family members.
In re Anderson, 913 F.2d 530 (8th Cir. 1990).
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  CHAPTER 12
ELIGIBILITY.  After the debtors defaulted on a plan payment,
the debtors moved to dismiss their Chapter 11 case, in which their
plan had been confirmed and substantially consummated, in order
to file for Chapter 12.  The debtors argued that under Section
1112(b)(8), the dismissal was justified by a material default of the
plan.  The court held that a material default had not occurred
because the plan provided for a remedy, the deeding to the creditor
of the land securing the claim for which the payment was not
made, if the debtors failed to make scheduled plan payments.
Matter of Howe, 913 F.2d 1138 (5th Cir. 1990).
  CHAPTER 13
PLAN.  The Chapter 13 debtor had proposed to pay 11.5 percent
interest on a secured claim which was to be paid over 36 months
during the plan.  The bankruptcy court had ordered that the interest
rate equal the rate on Treasury bills, 8.5 percent at the time.  The
District Court reversed, holding that the interest rate was to be the
regional market rate for loans with similar circumstances.  The
court also held that the bankruptcy court could set formulae for use
in Chapter 13 cases, if based upon testimony which demonstrated
that the formulae was accurate in predicting a regional market rate.
The formulae would be used to lessen the burden and costs of
hearings to determine the market rate in Chapter 13 cases.  In re
Cassell, 119 B.R. 89 (W.D. Va. 1990), rev'g , 1 0 7
B.R. 536 (Bankr. W.D. Va. 1989).
  FEDERAL TAXATION  
CLAIMS.  The debtor incurred Heavy Vehicle Use and FUTA
taxes during a Chapter 11 case prior to converting the case to
Chapter 7.  Although notified of the conversion and the claims bar
date, the IRS failed to file a proof of claim in the Chapter 7 case
until after the claims bar date.  The IRS argued that the taxes were
administrative expenses for which proofs of claim were not
required.  The court held that the post-petition, pre-conversion
claims for administrative expenses resulting from the taxes were
not allowed because filed after the bar date.  In re  Lissner
Corp., 119 B.R. 143 (N.D. Ill. 1990).
PREFERENTIAL TRANSFERS.  In exchange for early pay-
ment of their income tax refund, the debtors assigned their future
federal income tax refund to their income tax preparer; however,
the return preparer received the refund within 90 days prior to the
debtors' filing for bankruptcy.  The court held that the refund was
not a preferential transfer because the transfer of the refund is
considered to have occurred with the assignment of the refund to
the return preparer.  In re  Swartz, 119 B.R. 219 (Bankr.
D. Idaho 1990).
COMMODITY FUTURES
SCREEN-BASED TRADING.  The CFTC has adopted a
statement of regulatory policy for the oversight of screen-based
trading systems for derivative products recommended by IOSCO.
55 Fed. Reg. 48670 (Nov. 21, 1990).
CONTRACTS
BREACH.  The plaintiff entered into a timber cutting contract
with the defendant who warranted in the contract that the defendant
owned undisputed title to the land on which the timber stood.
When an adjoining landowner claimed ownership of part of the
timber land, the plaintiff sued for return of a portion of the
contract price for the timber on the disputed land.  The court held
that sufficient evidence of a title dispute was presented and ordered
the return of the value of the timber on the disputed land.  Flack-
Haney Timber Co. v. Thompson, 567 S.2d 345 (Ala.
Ct. App. 1990).
WARRANTY.  The plaintiff purchased a fertilizer applicator
from the defendant which included a warranty to repair or replace
any defect.  The engine on the applicator "blew" within the
warranty period and the defendant offered to rebuild the engine
because the damage was caused by the improper assembly of the
engine in the applicator by the defendant.  The plaintiff refused to
have the engine rebuilt, purchased a new engine, and brought an
action for the cost of the new engine.  The court held that the
defendant, under the warranty, was liable only for the repair of the
damaged engine.  Ag-Chem Equip. Co. v. Limestone
Farmers Coop., Inc., 567 S.2d 250 (Ala. 1990).
FEDERAL AGRICULTURAL
PROGRAMS
ALIEN AGRICULTURAL WORKERS.  The USDA has
amended the definition of other perishable commodities to include
sod for purposes of defining "seasonal agricultural workers" under
the Immigration Reform and Control Act of 1986.  55 Fed.
Reg. 48831 (Nov. 23, 1990).
BORROWER'S RIGHTS.  The plaintiffs were farmers who
had CFRD agricultural loans with the FmHA.  After the plaintiffs
defaulted on these loans and declared bankruptcy, the FmHA
obtained relief from the automatic stay and sold the collateral farm
machinery and livestock without notice or hearing on the plain-
tiffs' eligibility for loan deferral as required by Coleman v. Block,
580 F. Supp. 192 (D. N.D. 1984).  The plaintiffs sued the FmHA
for violation of Coleman, for conversion of the collateral based on
an unperfected security interest, breach of the duty of good faith,
breach of implied covenant of good faith and fair dealing, and
negligent performance of an undertaking to render services.  The
plaintiffs also sued FmHA officials individually for violation of
Coleman and breach of duty.  The district court dismissed the case
for lack of subject matter jurisdiction.  The court held that the
district court had jurisdiction under the Federal Tort Claims Act
because the allegations were torts under Montana law and the
alleged acts of the individual officials were violations of constitu-
tional due process.  Love V. U.S., 915 F.2d 1242 (9th
Cir. 1989), rev'g, 656 F. Supp. 847 (D. Mont.
1987) .
COTTON.  The CCC has issued proposed amendments to the
regulations governing standards for approval of cotton and cotton
linter warehouses to delete the warehouses operated by the South
Carolina Department of Agriculture from the exception to the
bond, financial, warehouse receipt and bale tag requirements.  5 5
Fed. Reg. 49056 (Nov. 26, 1990).
CROP LOANS.  Because the charging of transportation assis-
tance when grain was acquired from the CCC through the
exchange of commodity certificates was not uniformly made by
local ASCS offices, the CCC announced that it will refund such
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amounts paid if application is made with 60 days of this notice.   
55 Fed. Reg. 47500 (Nov. 14, 1990).
ENVIRONMENT.  A private hunting and fishing club pro-
posed to transfer a conservation easement to the Fish and Wildlife
Service.  The FWS prepared a draft environmental assessment
(EA) and a public hearing.  A final EA recommended acquisition
of the easement and the FWS issued a "Finding of No Significant
Impact" which stated that an environmental impact statement was
not required.  The FWS actions were challenged by the plaintiff
which wanted to construct a reservoir which would have flooded
the easement area.  The court held that an environmental impact
statement was not required because the acquisition of the easement
did not change the status quo of the land and was not a major
federal action.  Sabine River Authority v. U.S. Dept. o f
Interior, 745 F.Supp. 388 (E.D. Tex. 1990).
MEAT AND POULTRY.  The FSIS has adopted as final
amendments to the meat and poultry inspection rules which
remove the requirement for a Preliminary Notice of Detention for
adulterated or misbranded meat under 9 C.F.R. parts 329 and 381.
55 Fed. Reg. 47841 (Nov. 16, 1990).
PERISHABLE AGRICULTURAL COMMODITIES
ACT.  A produce seller sold produce to a licensed PACA broker
but when the broker failed to pay for the produce, obtained a state
court judgment for the unpaid amount.  The seller garnished
accounts receivables due to the broker more than 90 days prior to
the broker's filing for bankruptcy.  The seller petitioned the
bankruptcy court for turnover of PACA trust fund amounts either
equal to its claim or based on the seller's pro rata share of all
claimants to the PACA trust funds.  The court held that the seller
was entitled only to a pro rata share of the PACA trust fund based
on all qualified claimants, whether or not the claimants had also
filed a claim in the bankruptcy case, and that the pre-bankruptcy
garnishment of the accounts receivable did not give the seller any
priority over other PACA claimants.  In addition, the court held
that the bankruptcy trustee could reduce the PACA funds by the
amount of the trustee's expenses incurred involving those funds.
Matter of United Fruit & Produce Co., Inc., 1 1 9
B.R. 10 (Bankr. D. Conn. 1990).
QUARANTINE.  The plaintiffs owned a turkey egg farm
which was subject to quarantine because of an outbreak of avian
influenza in Virginia.  Although the plaintiffs' turkeys were tested
free of the disease, the plaintiffs were forced to sell the turkeys at
the reduced slaughter value because of the quarantine.  The court
held that the plaintiffs were not entitled to compensation under 21
U.S.C. § 114a because the turkeys were healthy and not sold
because of the disease.  However, the court held that the plaintiffs
were entitled to compensation for the reduced value, as of the date
of the quarantine, of the turkeys under the Fifth Amendment to the
Constitution.  Yancey v. U.S., 915 F.2d 1534 (Fed.
Cir. 1990), aff'g in part and rev'g in part, 10 Cl. C t .
311 (1986).
TUBERCULOSIS.  The APHIS has amended the tuberculosis
regulations for cattle and bison to change the status of Kansas and
Oklahoma from accredited-free to modified accredited states.  5 5
Fed. Reg. 47303 (Nov. 13, 1990).
USDA EMPLOYEES.  The firing of a county ASCS
executive director for cause was upheld because based on substan-
tial evidence of the director's failure to comply with orders from
state ASCS officials in correcting deficiencies in several farm
program loans.  Hedman v. U.S., 21 Cl. Ct. 385 (1990).
FEDERAL ESTATE AND GIFT
TAX
DISCLAIMERS.  The decedent established a brokerage
account in the decedent's and a nephew's name.  The decedent
provided all of the funds for the account and made all decisions
concerning the account.  The nephew did not receive any benefits
from the account.  IRS ruled that the nephew could execute a
timely disclaimer of the nephew's interest in the account within
nine months after the decedent's death.  Ltr. Rul. 9044062 ,
Aug. 7, 1990.
FAMILY ESTATE TRUSTS .  Amounts transferred to a
foreign trust were included in the U.S. citizen decedent's gross
estate because the trust was a sham where the decedent was the
trustee and held sufficient power over the trust to make the trust
the alter ego of the decedent.  Ltr. Rul. 9043074, July 1 2 ,
1990 .
GENERATION SKIPPING TRANSFERS .  The dece-
dent's will created a trust with equal shares for the decedent's three
children with remainders to the decedent's grandchildren.  The chil-
dren proposed to disclaim their interests in the trust with the inter-
ests passing to the grandchildren.  The IRS ruled that the
disclaimers were effective and that the interests passing to the
grandchildren were eligible for the $2 million per grandchild
exemption from the GSTT.  Ltr. Rul. 9044075, Aug. 8 ,
1990 .
Correction:  The citation for the letter ruling summarized on
p. 235 supra should be Ltr. Rul. 904302  9 , July 27, 1990.
Under the Revenue Reconciliation Act of 1990, for nontaxable
gifts in trust, for purposes of the exclusion ratio, (1) trust assets
used to satisfy a support obligation of the donee arising out of
state law are to be disregarded if the use is discretionary or pur-
suant to law similar to the Uniform Gifts to Minors Act, and (2)
trust assets of a trust which terminates on the death of the benefi-
ciary must be includible in the beneficiary's gross estate in order to
be eligible for the trust exception.  Pub. L. No. 100-508 ,
Sec. 11703(c), (1990), amending I.R.C. § 2642(c)(2).
GIFT TAX ANNUAL EXCLUSION.  The donors created
three trusts, with the donors' children as income beneficiaries of
two of the trusts and the donors' sister as income beneficiary.  In
addition to the income beneficiaries, 12 other related persons were
given the right, within 60 days, to withdraw amounts contributed
to the trusts.  IRS ruled that the donors were entitled to an annual
exclusion for the income beneficiaries only because the other
related parties did not intend to ever exercise their rights of with-
drawal.  Ltr. Rul. 9045002, July 27, 1990.
GROSS ESTATE.  The decent had received from a prede-
ceased spouse a life estate in real and personal property with the
power to use and dispose of the property for support and mainte-
nance and medical payments and for "the expense of any other
emergency condition of any exigencies."  The IRS held that the
property was included in the decedent's gross estate under Section
2041 because the quoted language was a general power of
appointment over the property in that the language allowed the
decedent to use or dispose of the property for purposes other than
for support, maintenance or health costs.  Ltr. Rul. 9044081 ,
July 31, 1990.
TRANSFERS WITH RETAINED INTERESTS.  The
taxpayer established a ten-year trust with the taxpayer as benefi-
ciary with a general power of appointment over trust corpus if the
taxpayer dies before the trust terminates and with the power to
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require the trustee to convert unproductive assets to productive
assets. Upon termination of the trust, the trust corpus passes to
individual trusts for the taxpayer's lineal descendants.  IRS ruled
that the taxpayer's interest in the trust was a qualified trust income
interest so long as the value of the retained general power of
appointment does not exceed 25 percent of the value of the tax-
payer's retained income interest.  Note: I.R.C. § 2036(c) has been
repealed by RRA 1990, see p. 232 supra.  Ltr. Rul. 9045035 ,
Aug. 14, 1990.
The taxpayer established a 20-year, a 15-year and a 10-year trust
with the taxpayer as beneficiary with a testamentary general power
of appointment if the taxpayer dies before termination of each
trust.  If the 20-year and 15-year trusts terminate before the death
of the taxpayer, all trust appreciation is to be distributed to the
taxpayer and any remaining trust property passes to the taxpayer's
child.  If the 10-year trust terminates before the death of the tax-
payer, the trust corpus passes to a trust for the surviving spouse or
if the spouse does not survive the trust, to the taxpayer's child.  A
fourth trust was established with the taxpayer's child as beneficiary
with the power to withdraw current contributions to the trust.  The
IRS ruled that Section 2036(c) will not apply to the transfers to
the 20-year and 15-year trusts, and therefore, no deemed gift to the
taxpayer's child will occur upon termination of the trusts.  The
IRS also ruled that because the taxpayer's reversionary interest in
the 10-year trust did not exceed 25 percent of the value of the
taxpayer's income interest, the taxpayer's interest in the trust was
not subject to Section 2036(c).  The IRS ruled that the
establishment of the trust for the child was a completed gift.
Note: I.R.C. § 2036(c) has been repealed by RRA 1990, see p.
232 supra .  Ltr. Rul. 9045047, Aug. 15, 1990.
The taxpayers owned a second residence used as a summer and
vacation home and proposed to transfer the property to a 10-year
trust with the taxpayers as beneficiaries with the power to compel
the trustees to convert unproductive property to productive prop-
erty.  In lieu of payment of income, the trustees will allow the
taxpayers to use the residence.  The IRS ruled that the ownership
of the residence was not a business or enterprise; therefore, the
transferred interest in the residence to the trust was not a qualified
trust income interest under Section 2036(c).  Note: I.R.C. §
2036(c) has been repealed by RRA 1990, see p. 232 supra.  Ltr.
Rul. 9045055, Aug. 16, 1990.
FEDERAL INCOME
TAXATION
ALTERNATIVE MINIMUM TAX .  The taxpayers
claimed a depletion deduction for two taxable years and calculated
the amount of such depletion deductions as a tax preference item
for alternative minimum tax purposes by including in the basis of
the depletion property the unrecovered intangible and tangible
costs involving the property.  The IRS argued that unrecovered
costs for which a depreciation deduction would be available should
not have been included in the basis of depletion property for AMT
purposes.  The court held that the basis of the depletion property
included all intangible and tangible capitalized costs.  Hill v .
U.S., 90-2 U.S. Tax Cas. (CCH) ¶ 50,560 (Cl. C t .
1990) .
BAD DEBT.  The taxpayer guaranteed the loan of the tax-
payer's son from a bank for use in the son's farming operation on
land leased from the taxpayer.  The son did not pay the taxpayer
any consideration for the guarantee.  The court held that the tax-
payer could not take a nonbusiness or business bad debt deduction
for the amount paid under Treas. Reg. § 1.166-9(e) because the
debt was between family members and was made without
consideration.  Lair v. Comm'r, 95 T.C. No. 35 (1990).
CASUALTY LOSSES .  The President has announced areas
declared as disaster areas in which taxpayers may elect the special
tax treatment provided in I.R.C. § 165(i).  Ann. 90 -126 ,
I.R.B. 1990-47, 51.
  C CORPORATIONS
NET OPERATING LOSSES.  The IRS has announced amend-
ments to the temporary regulations governing the limitation on
net operating loss carryforwards when a loss corporation has an
ownership change by shareholders owning more than 5 percent of
the loss corporation's stock.  The amendments include in the
definition of entity shareholders, a group of persons who purchase
stock in the loss corporation pursuant to a plan.  The loss corpo-
ration may rely on filings with the SEC to determine stock
purchases by groups according to a plan except where the corpora-
tion has actual knowledge that such a group exists.  55 Fed.
Reg. 48639 (Nov. 21, 1990).
REORGANIZATIONS.  The IRS has announced that it will no
longer issue advanced rulings and determination letters concerning
most holding company formations, acquisition mergers and "type
F" reorganizations.  Rev. Proc. 90-56, I.R.B. 1990-49 ,
12 .
The IRS has ruled that the following two types of transactions
are eligible for Section 338 treatment as qualified stock purchases:
(1) a corporation forms a subsidiary which purchases the stock of a
target corporation and merges with the target corporation, and (2) a
corporation forms a subsidiary which purchases the stock of a
target corporation with the target corporation merging with the
parent corporation.  Rev. Rul. 90-95, I.R.B. 1990-46, 5.
COST SHARE PAYMENTS .  The USDA has announced
that payments made to individuals under the Washington Game
Farm Alternative Program are made primarily for the purposes of
protecting or restoring the environment and providing a habitat for
wildlife and that such payments are therefore excludible from gross
income under I.R.C. § 126.  55 Fed. Reg. 47354 (Nov. 13,
1990) .
EMPLOYEE EXPENSES.  The IRS has issued clarification
of the amounts includible in income from employer reimburse-
ment of employee expenses.  If an employee receives reimburse-
ments under two plans, one of which is an "accountable plans" and
one of which is a "nonaccountable plans," the arrangements are to
be treated as separate plans with separate tax treatment for amounts
reimbursed under each plan.  Ann. 90-127, I.R.B. 1990-48 ,
25 .
FARM SYNDICATE.  The taxpayer purchased cattle and had
them fed at a commercial feedlot before reselling the cattle.  The
taxpayer purchased feed for the cattle which was not fully
consumed in the year the feed was purchased.  In addition to the
feed purchases, the taxpayer's involvement in the operation
included when to buy and sell the cattle, what hedges to make, and
what lending institution to use.  The court held that the operation
was primarily a cattle feeding business and that the taxpayer did
not actively participate in the cattle feeding operation and was
limited to deductions not in excess of gross income from the oper-
ation.  Est. of Wallace v. Comm'r, 95 T.C. No. 3 7
1990) .
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HOBBY LOSSES .  The taxpayers were not allowed deduc-
tions in excess of gross income from horse breeding activities
because they failed to prove that the activity was entered into with
the intention of making a profit.  Webb v. Comm'r, T . C .
Memo. 1990-581.
INFORMATION RETURNS .  Persons required to file an
information return Form 1098 "Mortgage Interest Statement" are
to report certain interest points on financing provided after
December 31, 1990.  Notice 90-70, I.R.B. 1990-48, 7.
INTEREST.  The taxpayers were limited partners in a cola
mining partnership and had deducted interest costs on a nonre-
course note given by the partnership for the mining rights to land.
The court held that the interest deductions were allowable because
the nonrecourse note amount did not exceed the value of the
mining rights securing the note and because the land had proven
coal deposits, although the mining of the coal was a financial risk.
Lebowitz v. Comm'r, 90-2 U.S. Tax Cas. (CCH) ¶
50,564 (2d Cir. 1990), rev'g , T.C. Memo. 1989-178.
LETTER RULINGS.  Under RRA 1990, the fees for letter
rulings were extended for five years.  See p. 229 supra.  The IRS
has announced that advance payment of the fees is not required for
requests filed after September 29, 1990 and before December 5,
1990, but that requesters during that period will be notified and
allowed a reasonable amount of time to pay the fees.  Ann. 9 0 -
125, I.R.B. 1990-48, 5.
PASSIVE ACTIVITY LOSSES .  The IRS has amended
the temporary regulations governing passive activity loss limita-
tions to clarify that a lease-up is treated as a value-enhancing ser-
vice under Temp. Treas. Reg. § 1.469-2T(f)(5) unless more than
50 percent of the property is leased when the taxpayer acquires an
interest in the property.  T.D. 8318, Nov. 16, 1990.
  S CORPORATIONS
BUILT-IN GAINS.  A corporation was formed by the merger of
four corporations in mergers qualified under I.R.C. § 368(a)(1)(A).
The shareholders of the merged corporations held stock in those
corporations for at least five years before the mergers and owned an
equal share of the resulting corporation.  The value of the stock of
the resulting corporation was less than $10 million.  IRS ruled
that the shareholders' holding period for their stock tacked on to
the holding period for the resulting corporation stock under
Section 1223(l) and that the shareholder were a qualified group and
the resulting corporation was a qualified corporation for purposes
of the built-in gains tax.  Ltr. Rul. 9044005, July 2 ,
1990 .
TERMINATION.  The IRS ruled that the termination of S cor-
poration status of a corporation which had three consecutive years
of passive investment income in excess of 25 percent of gross
receipts while retaining C corporation profits and earning was an
inadvertent termination where the corporation issued dividends
equal to the C corporation profits and earnings upon learning of
the termination.  Ltr. Rul. 9044019, July 31, 1990.
SELF-EMPLOYMENT.  For 1990 and later years, a deduc-
tion is allowed for part of the self-employment tax liability
because employees do not pay income tax on the value of the
employer's social security (FICA) tax and because the employer's
portion is income tax deductible.  The recently issued SE form
specifies that the calculation is made as follows- (1) net earnings
from self-employment are reduced by an amount equal to one-half
of the total self-employment tax (7.65%), then (2) one-half of the
self employment tax figured on the adjusted amount can be
claimed as a deductible business expense.
Example:
Schedule F or C income $10,000
    x   .9235   
SE income     9235
    x    .153   
SE tax, line 4 Schedule SE     1413
    ÷         2
Form 1040 deduction, line 25        707
PARTNERSHIPS
CONSTRUCTIVE TRUST .  Two brothers formed a farm-
ing partnership and purchased land with title held by the defendant
brother.  The plaintiff brother alleged that the defendant held a one-
half interest in the land in trust for the plaintiff until the
partnership could acquire similar land for the plaintiff.  The
plaintiff sued for that one-half interest when the defendant repudi-
ated the agreement and locked the plaintiff off the land.  The court
held that the evidence supported the recovery by the plaintiff under
either the constructive trust or resulting trust theories because the
plaintiff had contributed money and labor toward the purchase of
the land.  Bassett v. Bassett, 798 P.2d 160 (N .M.
1990) .
FAMILY PARTNERSHIP.  Two brothers who operated a
farm were held to be a partnership where each had an equal share of
the business profits and expenses, each listed partnership debts on
the bankruptcy schedules, a security agreement securing farm
equipment listed the equipment as partnership property, and loan
agreements were signed under the partnership name.  In re
Indvik, 118 B.R. 993 (Bankr. N.D. Iowa 1990).
RIPARIAN RIGHTS
DRAINAGE.  The defendants had built a soil conservation ter-
race which burst during a rain storm and damaged a house owned
by the plaintiffs.  The defendants argued that they had no liability
under the "natural flow" doctrine because the terrace was not
designed to increase or divert the flow of drainage water.  The court
held that the terrace did change the nature of the water drainage by
accumulating drainage water and that the defendants were liable for
damage caused by the changes.  The court also held that the
defendants were liable for actual damages to the house plus the
costs of the plaintiffs and their friends in fixing the house.
O'Tool v. Hathaway, 461 N.W.2d 161 (Iowa 1990).
SECURED TRANSACTIONS
TAX LIENS.  A federal tax lien was held superior to a bank's
security interest in the debtors' bank accounts because at the time
of the tax lien's attachment, the bank's security interest was not
choate under federal law because the debtors could withdraw funds
from the accounts and bank had not asserted any restrictions on the
account.  In re  Weninger, 119 B.R. 238 (Bankr. D .
Colo. 1990).
CITATION UPDATES
In re  Schwartz, 119 B.R. 207 (Bankr. 9th Cir .
1990) (automatic stay) p. 219 supra.
